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Plaintiff-Appellant, 
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STATE OF NEW YORK, COMMISSIONER OF CORRECTIONAL SERVICES, 
HONORABLE GEORGE ROBERTS, Acting Justice of the Supreme 
Court of the State of New York, New York County, 

Defendr.nta-Appelleea. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT 01 NEW YORK 
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_ ROTHSCHILD _ 

Statement 


This supplemental brief is submitted by leave of the 
Court to consider the effect on the decision in the case at 
bar of the decision of the Supreme Court of the United States, 
rendered June 23, 1975 in United States v. Hale , as reported 
in The United States Law Week of June 24, 1975 (43 LW 4806) . 

* For the convenience of the Court a copy of the case as 
reported is annexed aa an addendum to thia brief. 



By Its decision in Hale , the Supreme Court affirmed an order 
of the Court of Appeals for the District of Columbia Circuit 
which, inter alia , reversed a judgment of the District Court 
for the District of Columbia convicting Hale of robbery 
(498 F. 2d 1038). The reversal by the Court of Appeals was 
based upon the fact that during cross-examination at trial 
the prosecutor had asxed Hale why he had not given the police 
his alibi when he was questioned shortly after his arrest. 

The Court of Appeals (with Wilkey C.J. dissenting) held that, 
although the trial court instructed the jury to disregard 
this colloquy but refused to declare a mistrial, the inquiry 
into Hale's prior silence impermissibly prejudiced his defense 
and infringed upon his right to remain silent under Miranda v. 
Arizona , 384 U.S. 436, 468 n. 37 (1966). 

The Supreme Court had granted certiorari "because of 
a conflict among the courts of appeals over whether a defendant 
can be cross-examined about his silence during police interroga 
tion and because of the importance of this question to the 
administration of justice." In announcing the Court's opinion, 
Mr. Justice Marshall, writing for the majority,stated as fol¬ 
lows : 

'Ve find that the probative value of 
respondent's pre-trial silence in this case 
was outweighed by the prejudicial impact of 



admitting it into evidence. Affirming the 
judgment on this ground, we have no occaalon 
to reach the broader constitutional question 
that aupplled an alternative basis for the 
decision below." 


Mr. Justice Blackmun concurred in the result 
without opinion and Chief Justice Burger and Justices Douglas 
and White concurred in the judgment with separate opinions. 
Justice Douglas in his opinion stated that he was opposed to 
the Court's resting its conclusion "on the special circirastances 
of this case" because he could tnink "of no special circumstances 
that would justify use of a constitutional privilege to discredit 
or convict a person who asserts it." (citing his concurring 
opinion in Grunewald v. United States , 353 U.S. 391, 425 (1957)). 
Justice Douglas further stated: 

"I do not accept the idea that 
Miranda loses its force in the im¬ 
peachment context. Sea Harris v. New 
York , 401 U.S. 222 (1971J! In my opinion 
Miranda should be given full effect." 

Justice White in hla concurring opinion said 


this: 

"...when a parson under arrest is 
informed, as Mi randa requlrea, that he 
may remain silent, that anything he says 
may be used against him and that he may have 
an attorney if he wishes, it seems to me 
that it does not comport with due process 
to permit the prosecution during the trial 
to call attention to his silence at the time 
of arrest and to insist that because he did 
not speak about the facta of the case at that 
time, as he waa told he need not do, an 
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unfavorable inference might be drawn as to the 
truth of his trial testimony. Cf. Johnson v ;< 
United States, 318 U.S. 189, 196-199 (1943). 


The Constitutional Question 
Although in Hale it was not necessary for the 
Court to reach the constitutional question because the appeal 
was from a judgment of conviction in a Federal court, this 
Court cannot avoid that issue because here what is involved is 
whether the appellant's state court trial violated the Fifth and 
Fourteenth Amendments of the United States Constitution. As the 
Supreme Court in Hale did not hold that the question of the 
admissibility of post-arrest silence is not violative of any 
constitutional provision, this Court is free to follow its own 
previous holding that cross-examination along such lines is 
"clearly violative of] the defendant’s Fifth Amendment right 
to remain silent.” ( United Stat es v. Semensohn, 421 F. 2d 1206, 
1210 (2d Cir. 1970). Moreover, for the reasons stated in the 
opinions of Justices Douglas and White, such holding is consonant 
with the holding of the Supreme Court in Miranda v. Arizona, supra 

at page 468, n. 37. 


The Question of Inco nalatency 


In his opinion. Justice Marshall stated as follows 



"A basic rule of evidence provides that 
prior inconsistent statements may be used to 
impeach the credibility of a witness. As a 
preliminary matter, however, the court must be 
persuaded that the statements are indeed in¬ 
consistent . 3A J. Wigmore, Evidence §1040 
(Chadboum rev. 1970). If the Government 
fails to establish a threshold inconsistency 
between silence at the police station and later 
exculpatory testimony at trial, proof of silence 
lacks any significant probative value and must 
therefore be excluded. 


Justice Marshall then went on to state in his 
opinion that, "In most circumstances silence is so ambiguous 
that it is of little probative force ." And he further stated 
as follows: 


"...Silence gains more probative weight 
where it persists in the face of accusation, 
since it is assumed in such circumstances that 
the accused would be more likely than not to 
dispute an untrue accusation. Failure to contest 
an assertion, however, is considered evidence of 
acquiescence only if it would have been natural 
under the circumatances to object to the asaertlon 
in question. 3A J. Wigmore, Evidence §1042 
(Chadboum rev. 1970)..." 


In holding that Hale's silence was not inconsistent. 
Justice Marshall said this: 


"Respondent, for example, hi just been 
given the Miranda warnings and was particularly 
aware of his right to remain silent and the 
fact tt. t anything he said could be used against 
him. Under these circumstances, his failure 
to offer an explanation during the custodial 
interrogation can as easily be taken to indicate 
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reliance on the right to remain silent as to 
support an inference that the explanatory 
testimony mas a later fabrication. There is 
simply nothing to indicate which interpretation 
is more probably correct." 


It is submitted that the undisputed facts in the 
case at bar demonstrate even more clearly than in Hale that 
this appellant's post-arrest silence was not inconsistent with 
his trial testimony or his protestations of innocense. In Ha^ 
the defendant was questioned by the police shortly arter his 
arrest and was given the opportunity to assert the alibi to which 
he later testified in his own defense at his trial. The appellant 
here, however, was not questioned by the police at the time of 
his arrest nor was he then asked to explain his conduct. The 
Court's attention is called to page A514 in the record on 
appeal in which Rothschild was asked on cross examination the 
following questions and made the following answers: 

"Q. And you were the one to set the 
figure when he offered to pay you money on 
December 10th? 

A. I said if (sic) for a reason. 

Q. You haven’t articulated to us the 
reason. Let me ask you this sir, at any time 
in the past since the time you were arrested, 
did you ever tell any member of the police 
department the reason? 

A. Nobody asked '.’ 
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It Is respectfully submitted that Judge Werker in 


the Court below was correct in finding that, contrary to the 
holding in the New York State Court of Appeals, appellant's 
post-arrest silence was not inconsistent with his trial testimony. 
In arriving at that conclusion, Judge Werker in his opinion said 
this (10a): 

"The court appears to have based its conclusion that 
Rothschild was under a 'patent obligation to speak* 
on the fact that he was a policeman. While he may 
Indeed have had such an obligation prior to his arrest, 
this court fails to understand how he could have 
remained under that obligation after his arrest , when 
he was immediately suspended ^ from the force and 
placed in a classic custodial position vis-a-vis his 
former colleagues. Having served as a police officer 
he surely knew his Miranda warnings, and like any other 
suspect in police custody, he was entitled to rely 
on his privilege not to discuss the alleged violations 
with his captors. Miranda v. Arizona . 384 U.S. 436 
(1966). Since he was relieved of police duties and 
obligations upon his arrest and immediate suspension, 
his silence at that time does not appear to this 
court patently Inconsistent with the defense asserted 
at trial." 


7. "Proper discipline of the police force demands a power of 
Immediate suspension even before specific chsrges are for¬ 
mulated and served." Brenner v. City of New York . 9 A.D. 2d 
729, 192 N.Y.S. 2d 449 (1st Dept. 1959). " 

8. "The Court of Appeals has previously held that suspension 
of a New York City policeman "implies that the official is 
relieved of duty during the interval," and does not continue 
to perform his services on the force. Brenner v. City of 
New York . 9 N.Y. 2d 447, 214 N.Y.S. 2d 444, 446 (1961). See 
elso Gould v. Looney . 304 N.Y.S. 2d 537, 542 (S. Ct. Nassau 
1969). If a policeman on suspension is relieved of all 
police duties is he not also relieved of police "obligations?" 




The ’’Harmless Error * 1 Question 


In holding that "It was prejudicial error for the 
trial court to permit cross - examination of respondent concerning 
his silence during police interrogation", Mr. Justice Marshall, in 
his opinion in Hale .stated as follows: 


'•Not only is evidence of silence at the time 
of arrest generally not very probative of a defend¬ 
ant's credibility, but it also has a significant 
potential for prejudice. The danger is that the jury 
is likely to assign much more weight to the defend¬ 
ant's previous silence than is warranted. And permitting 
the defendant to explain the reasons for his silence 
is unlikely to overcome the strong negative inference 
that the jury is likely to draw from the fact that 
the defendant remained silent at the time of his arrest. 

As we have stated before: "Where the risk of con¬ 
fusion is so great as to upset the balance of advantage, 
the evidence goes out." Shepherd v. United States , 290 
U.S. 96, 104 (1930). We now conclude that the respond ¬ 
ent 's silence during pcTlce interrogation lacked signi¬ 
ficant probative value and that any reference to his 
silence u nder such clrcunatances carried with it an 
intolerably prejudicial impact.** (emphasis supplied) 


It is important to note that the Court held in Hale 
that reference to the defendant's silence had an "intolerably 
prejudicial impact" even though the trial judge sua sponte 
Isssedlately said to the jury "He (the defendant) is not required 
to Indicate where the money came from. There is no responsibility 
on his part in regard to that." And he further "indicated to the 
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jury that it is clearly an inappropriate question. You may dis¬ 
regard it, ladies and gentleuen. The defendant is not required 
to give any explanation whatsoever at the time of his arrest.’' 

In the case at bar, however, the trial judge overruled the objec¬ 
tions of appellant's counsel to the disputed questions, thus 
indicating to the jury that the questions were relevant and proper. 
Thus, the prejudicial impact of the improper question was greater 
here than it was in Hale. 




In Hale , since the disputed questions were ruled improper 
by the trial judge, there was no reference to that testimony in the 
government's summation.whereas in the case at bar, in an obvious 
reference to the appellant's post-arrest silence, the prosecutor 
said in hia summation as follows (A596-A597): 

"... Why didn't he tell any of his superior 
officers about this ? I don't think I even 
have to go into this, for it is so ludicrous. 

If he was going to make a case against this 
desperado, isn't he going to tell the District 
Attorney's office, or hia commanding officer. 

Isn't that just coat on sense?" [Emphasis supplied] 

In Hale , the defendant'a failure to reveal his 
alibi at the time of his arrest would have had a prejudicial 
impact on the jury. It is submitted, however, that the failure 
of a police officer to reveal his alibi after his arrest would 
have an even greater prejudicial Impact on the jury. A jury of 
laymen would undoubtedly believe, as the Court of Appeals of the 
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State of New York believed, that "the natural consequences of 
(the defendant's) status as a law enforcement officer would require 
him to promptly report any bribe or attempted bribe to his superiors, 
and certainly protest and reveal such an alleged scheme after his 
arrest to the i, and to his fellow officers as well." (Emphasis 
supplied) Thus, the prejudicial impact of the questions and 
answers put to this appellant were greater than the prejudicial 
impact in Hale which the Supreme Court held was intolerable and 
required reversal. 

The disputed questions in Hale were almost innocuous 
when compared with the questions put to the appellant in the case 
at bar. Here, the appellant was asked not only as to his failure 
to reveal his defense directly after his arrest, but he was also 
asked the following question and made the following answer 

(27a-28a): 

"Q. In the last twenty-eight months, did you 
ever tell anybody in the Police Department ranking 
police officers, that you have got me all wrong, I 
was just trying to get this drug peddler and lock 
him up on a charge of bribery, did you ever tell that 

to anybody? 

MR. HERWITZ: I object. 

THE COURT: Overruled. 

| A. No, sir." 

In Hale it was held that prejudicial error had been 
comitted even though, as pointed out by Judge Wilkey in his 
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dissenting opinion in ti. Court of Appeals, "... the comment 
on the defendant's silence before the police vas not extensive; 
no inference of guilt was stressed to the jury; and a cautionary 
instruction was given." (498 F. 2d at 1054) In the case at 
bar, the comment on the defendant's silence was more extensive 
than it was in Hale ; the inference of guilt was stressed to the 
jury ;and no cautionary instruction was given. 

As to the claim that the proof of appellant's guilt 
was "overwhelming",this Court is again referred to pages 38a to 
52a of appellant's appendix in this Court wherein that contention 
is refuted on the basis of the evidence in the record on appeal. 

For the reasons stated therein as well as for those 
stated above, it is respectfully submitted that just as in 
Hale , it was prejudicial error requiring reversal of the 
judgment of conviction for the trial court to permit cross- 
examination of appellant concerning his failure to reveal his 
defense to his superior officer* after his arrest and suspension. 
It is further submitted that the error waa of constitutional 
proportion* and violated the Fifth and Fourteenth amendment* of 
the United States Constitution. 
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CONCLUSION 

THE HOLDING OF THE SUPREME COURT IN HALE, 
SOPPORTS AND IS CONSISTENT WITH APPELLANT'S 
rON' r ENTl0N THAT THE ORDER DENYING THE APPLI- 
Z Iw OF HABEAS CORPUS SHOULD BE 
REVERSED 


\uVo% 

Respectfl 


\ 


m 

rnitted. 



VICTOR J. HERWITZ 
Attorney for plaintiff-appellant 
Rothschild 


(Michael Kopcaak, Esq. with him on the Brief.) 
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SUPPLEMENTAL ADDENDUM 
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S.A. 1 


48 LW 480* 


The United Statet LAW WEEK 


6 - 21-75 


Full Text of Opinions 


No. 74-364 


United States, Petitioner, 
v. 

William G. Hale. 


On Writ of Cutiorari to the 
United States Court of Ap¬ 
peals for the District of 
Columbia Circuit. 


[June 23, 1975] 

Syllabus 

Following respondent's arrest for robbery he was taken to the police 
station, where, advised of his right to remain silent, he made no 
response to an officer’s inquiry as to the source of money found 
on his person Respondent testified at his trial and, m an effort 
to impeach his alibi, the prosecutor caused nvqiondent to admit 
on cross-examination that lie had not offered the exculpatory 
information to the police at the time of his arrest. The tnal 
court instructed the jury to disregard the colloquy hut refused 
to declare a mistrial Respondent was convicted The Court of 
Appeals reversed, holding that inquire into respondent’a prior 
silence impermissibly prejudiced his defense as well ai. infringed 
upon bis constitutional right to remain silent under Miranda v. 
Arizona, 384 U. 8 438 The Government, reiving on Ft nth l v. 
United States, ‘371 II. 8 494, contends that since mqiondent chose 
to testify in his own behalf, it was permissible to im|ieach hi* 
credibility by proving tliat he had cho-en to remain silent at the 
time of his arrest. Held ■ Respondent's silence during poll o inter¬ 
rogation larked significant probative value and under the" nr- 
cumstances any reference to his silence earriisi with it an intoler- 
ably prejudicial impact. This Court, cxcr. i-ing its super. isor 
authority over the lower federal cu'irts, therefore concludes f'.nt 
respondent is entitled to a new trial 

(a) Under the rircumetanccs of this ruse the failure of respond¬ 
ent, who had just been given the Miranda warnings, to re-p md 
during custodial interrogation to inquiry about the money . .n as 
easily connote reliance on the right to remain .'ill o' as to support 
an inference that his trial testimony was « liter fabrication. 
Raflel v. United States, supra, distinguished 

(b) Respondent’s prior silence was not so clearlv in (insistent 
with his trial testimony a» to warrant admission into evi■ !. n 
of that silence as a prior inconsistent ' statement," as is manife- ted 
by the facts that 111 respondent had repcatcdli asserted umocrnee 
during the proceedings; (21 lie was being stiomsi ill -a relive 
surroundings with no one but the police also pr-weni in.l i ll as 
the target of eye-witness identtfiealion, he wa I ’early a 'p"’ 1 tii:v 
defendant.’’ Gruneuold v Ur.ittd Stotts, 353 I' S 391, followed 


(c) Admission of evidence of silence at the time of am ! ha« 
a significant potential for prejudice tu that 'he jury ma> a- ign 
much more weight to the defendant’s previous silentn than is 


cross-examination at trial the prosecutor atked respond¬ 
ent why he had not given the police his alibi when he 
was questioned shortly after his arrest. The trial court 
instructed the jury to disregard the colloquy but refused 
to declare a mistrial. The Court of Appeals for the Dis¬ 
trict of Columbia Circuit reversed, holding that inquiry 
into respondent's prior silence impermissibly prejudiced 
his defense and infringed upon his right to remain silent 
under Miranda v. Arizona. 384 U. S. 43G, 463 n. 37 
(1939). We granted certiorari, 410 U. S. 1045, bccavve 
of a conflict among the comm of appeals over whetl er 
a defendant can be cross-examined about his silence dur¬ 
ing jiolice interrogation,’ ine because of the importance 
of this question to the adm lustration of justice. 

We find that the probative value of respondent’s pre¬ 
trial silence in this case was outweighed by the prejudi¬ 
cial impact of admitting it into evidence. Affirming the 
judgment on this ground, we have no occasion to reach 
the broader constitutional question that supplied an 
alternative basis for the decision below. 

I 

On June 1, 1971, Lonnie Arrington reported to police 
that he had been attacked and robbed by a group of five 
rnen Initially, he claimed that $65 had been stolen, 
but he later changed the imount to $96 after consulting 
with his wife. As the poi'cc were preparing to accom¬ 
pany Arrington through the neighborhood in search of 
th.' attackers, he observed two men and identified one 
of them as one of his assailants. When th? police gave 
chare, the two tr i fled but one was immediately cap- 
tureil. The victim identifieu respondent Hale as one of 
the robbers. 

I! spondent was then arrested, taken to the police 
station and advised of hi- right to remain silent. He 
was searched and found to be in possession of $158 in 
I'tisli. An officer then asked, “Where did you get the 
money?” Hale made no response. 

At trial respondent took the witness stand in his own 
defense. He acknowledged having met Arrington in a 
shoe store, on the day in question. Hale stated that, 
after the meeting, he was npproached by three men who 
inquired whether Arrington had any money, to which 
Hale replied he “didn’t know.” From there respondent 


warranted. 

— U. 8. App. D. C. —, 498 F. 2d KBS, affirmed 

Marshall, J„ delivered the opinion of the Court, in which 
Brknnan, Stxwart, f’owxu,, and RuttNqt'isT, JJ , joined lit iini.ic, 
C J , and Dolt.lar and Whiti .1.1 , tiled opinion" eoneurnng m till- 
judgment. Blackmun, J , concurred in the result. 

Mn. Justice Marshall delivered the opinion of the 
Court. 

Respondent was tried and convicted of robbery in tho 
District Court for the District of Columbia.' During 


' Respondent was tried in federal district court prior to the effec¬ 
tive dAte for the transfer of jurisdiction over D. C. Cone offenses 
under the Hist riot of Columbia Court Reorgnmiotion and Criminal 
Procedure Act of 1970, Pub. L No. 91-358, 84 Stat. 473. 

’Compare United States V. Semensohn, 421 F. 2d 1206, 1209 
(CA2 1970); United States v Brinson, 411 F. 2d 1057, 1060 (CA8 
1900); FWe v United States, 410 V. 2d 48 (CA9 1969), and 
Johns on v. Patterson, 475 F. 2d 1066 (CAtO), cert denied. 414 V 8. 
878 (1973), with United States ei ret Hurt V. Nne Jrrs,"i. 178 F. 
2d 234 (CA3). cert denied, 114 U. 8. 933 (1973). and Lnited 
Stairs v. Ramires, 441 F. 2d 950, 951 (CA5), fort denied, 114 II. S. 
809 (1971). 
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claimed he went to a narcotic* treatment center, where 
he remained until after the time of the robbery. Ac¬ 
cording to hi* testimony he left the oenter with a friend 
who subsequently purchased narcotic*. Shortly after the 
transaction they were approached by the police Hale 
testified that he fled because he feared being found in 
the presence of a jierson carrying narcotics. He el so 
insisted that his estranged wife had received her welfare 
check on that day and had given him approximately *150 
to pun base some money orders for her as he had done on 
nevei nl prior occasions. 

In an effort to impeach Hale’s explanation of his pos¬ 
session of the money, the prosecutor caused Hale to 
admit on cross-examination that he had not offered the 
exculpatory information to the police at the time of 
his arrest: 

“Q Did you in any way indicate [to the police] 
where the money came from? 

“A. No, 1 didn’t. 

"Q Why not? 

“A. I didn’t feel it was necessary at the time.” 

The Government takes the position that Bince the 
respondent chose to testify in his own behalf, it was per¬ 
missible to impeach his credibility by proving that he 
had chosen to remain silent at the time of his arrest.* 
For this proposition the Government relies heavily on 
this Court’s decision in Itafjcl v. United States, 271 U. fc>. 
494 (1926).* There, a second trial was required when 
the first jury failed to reach a verdict. In reliance on 
his privilege against compulsory self-incrimination, the 
accused declined to testify at his first trial. At the sec¬ 
ond trial, however, he took the stand in an effort to 
refute the testimony of a government witness. Over 
objection, Raffel admitted that he had remained silent 
in the face of the same testimony at. the earlier proceed¬ 
ing. Under these circumstances the Court concluded 
that Rnffel’s silence at the first trial was inconsistent 
with his testimony at the second, and that his silence 
could be used to impeach the credibility of his later 
representations. The Government argot's that silence 
during police interrogation is similarly probative and 
should therefore be admissible for itnpearhiuert • ar,xw-s 
We cannot agree. The assumption of inconsistency 
underlying Rafjel is absent here. Rather, we find the 
circumstances of this case closely parallel to those in 
Grunewaid v. Urdted States, 3.V> l S 391 (19 r >< I and 
we conclude that the principles of that decision compel 
affirmance here. 


* Immediately following the exchange, the court cautioned the 
jury that the questioning was improper and that they were i > div 
regard it. The Court of Appeals held that *h. error was no! eur.-d 
hy this instruction and the Government due« rot contend in Un- 
Court that the errur was hartr.h w. 

< Kmce we do not reach the constitutional eh mi rained today, we 
need nut decide whether the liullel decision ha-, survived J ••*»»"• v - 
Jlnit.it fttnti-s. .IIS II H 1st (I'M.lt and Or,flit, v fV/„re,e .:*» 
C. li. (10*1 (19A5V See Umiy .Mid ao/irci, tt.Vt 1' S , si I ,r » -l-W 
(Ulsck. J . eoiicarring). 


43 LW 4807 


II 

A basic rule of evidence provide* that prior incon¬ 
sistent statements may be used to impeach the credibility 
of a witness. As a preliminary matter, however, the 
court must be persuaded that the statements are indeed 
inconsistent. 3A J Wigmore, Evidence § 1040 (Chad- 
bourn rev. 19701. If the Government fails to establish 
a threshold inconsistency between silence at the police 
station and later exculpatory testimony at trial, proof of 
silence lacks any significant probative value and must 
therefore be excluded. 

In most circifmstanccs silence is so ambiguous that 
it is of little probative force. For rxample, silence is 
commonly thought to lack probative value on the ques¬ 
tion of whether a person has expressed tacit agreement 
or disagreement with contemporaneous statements of 
others. See 4 J. Wiemore Evidence § 1071 (Chadliourn 
rev 1972). Silence gain* more probative weight where 
it persists in the face of accusation, since it is assumed 
in such circumstances that the accused would be more 
likely than not to dispute an untrue accusation. Failure 
to contest an assertion, however, is considered evidence 
of acquiescence only if it would have been natura. under 
the circumstances to object to the assertion in question. 

3 \ J. Wigmore, Evidence I 1042 (Chadliourn rev 1970). 
The Rnflel Court found that the circumstai."C8 of the 
.-.irlicr confrontation naturally • r'"d for a reply. Ac¬ 
cordingly, the Court he’d thai-tVe prior silence of the 
accused was admissible Rut *)* *it‘iation of an arrestee 
is very different, for he is urd.’r no duty to speak and, 
as in this case, ha: ordinarily been advised by govern¬ 
ment authorities only moments earlier that he has a right 
to remain silent, and that anything he does say can and 
•vill be used against him in court. 

At the time of arrest and during custodial interroga¬ 
tion, innocent and guilty alike perhaps particularly the 
innocent - irvty find the ntuation «o intimidating that 
they inay choose to stand mute. A variety of reasons 
n-av influence that decision In these often emotional 
and confusing circumstaiK". s, a suspect may not have 
beard or fullv understood the question, or may have felt 
tber° was no need to reply. Sec Traynor, The Devils of 
Due Process in Criminal Detection, Detention, and Trial, 
TIC Chi I. Rev. 027, 676 (1966). lie may have main¬ 
tained silence out of fear or unwillingness to incriminate 
•mother. Or the artestee may simply react with silence 
jn response to the hostile and perhaps unfamiliar atmos¬ 
phere surrounding his detention. In sum, the inherent 
pressures of m-custudy interrogation exceed those of 
questioning before a grand jury and compound the iliffi 
rulty of identifying the reason for silence.* 

Respondent, for example, had just been given the 
Miranda warnings and wns particularly aware of his right 
to rrmnin silent and the fact that anything he said could 

•Six- KnniMir, Kmtjicr’a “Judicial Fvuninstion of the AertiasH* 
Forty Yi-sn Lnter—Some eonnncnU on a Hera nrk able Article, 7X 
Mull. L lU-v 15, 34 a. 70 (1974) 
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lie used against him (’nder tin--;*' riii-iimstniii--■•<>. In. 
failure to n:fer an explanation during tin- custodial intei 
rogation ran as easily lie taken to inilii it. reliance on tli • 
light t. remain silent as tuaupport an infrniii-c timl lie' 
c> pian.-iton testimony was a latei fal l itimi. 11 1 .■ n 
siinpb nothing to inilieale which eil M .l;, ion i mu 
prnli ilily ei .u • t 

ru 

''nr analysis of the piohrilm- value .-f ileiue hefoo* 

,vi|., i..|i-ogat ii - is .m;' .i to tliat i in.it*a • il in ' rui< • 

...'■i i ( > tio S/ i'i.i. In fin- ra n i i. a n- i 

bcloic n grain! jinv invee.t .gating i orr upturn in the lntie- 
nal Revenue Service .leelmeil to answer a series of qui n- 
tions on ttie ground that the answers might tend to 
in. riniinatr luia. The witness, Max Halperm. wns 
later indicted for conspiracy to defniiid the I Initial 
States. At trial he took the stand to t-tify in his own 
delen.se, and there responded to the same question: in i 
manner consistent with innocence. < *n eras--exannn • 
tion the prosecutor die ted for purpose of itnpi I’l-hincnt 
testimony concerning the defendant's i nlier invot li e 
of the Fifth Amendment on the satin subject matt . 

The Court framed the issue of Halp' rm s pie r silence 
as an evidentiary problem and concluded that the Co- 
cninstfineis surrounding Ikilpcrin's appe ■ ranee I Imi the 
grand jury justified Ins reliance on flu i dih At n ulnn-ni. 
imposed no mandate to ..peak, and presented valid i. 
sons, other than eulpability, for deferi iiu' .-11111011-111. Tue 
Court rilled that llalperin’s prior ‘ilcnd- was not o 
clearly inconsistent with his later testimony as to pistify 
its admission as a pri- r ineonsi..tent ' tat* nent. 

In Grunru’fthl tin Court idciitilieil t m f i t is n ! 
vant to determining whether silence was inconsistent 
with later exculpatory testimony: |1) repeated assn 
tior.s of innocence before tin- grand jury; i f) the 
secretive nature of the tribunal in wliicn tin initial ques¬ 
tioning occurred; * and (3) the focu. on petitioner 11 
potential defendant at tin- time of the nrres. making it 
“natural for him to fear that In- w:r buna asked qu* - 
tions lor fie very purpose of providm evidence against 
himself ” ;lf.3 If. fi, at. 4‘2‘> 123 

Applying th-e factors heie, it appears that this ease 
is an even stronger one for exclusion of the evidence 
than firiimr.ilit. Fir t tin n-cord reveals rc-|>ondeiii a 
repeated 11-..11 lions of innocence during the pun.n|iii|- ; 
there is nothing in the recoid of icsoou.li oi'.- testimony 
inconsistent with Ids claim of nine ■■•me. Second, the 
forum in which the questioning of Hale tool, place was 
secretive end in addition lacked mu-Ii nun-.iaal safcguaid 
as the presence of public aibiler- ami a . -porter, which 
were present in (7n/ue>e,ihh I ven .eon- than llnlpei n. 

""Jnnoeenl men ore more likely to |remaili Ilen1 1 in secret 
proceedings wtiere they testify wilhout d-1...1 eeiin e| ami mil. 
out oppi.rtunity for ern* .exaimninion. than n open ri.nit Jiroe* .! 
logs wln-re err.-••ciiiniviti'.a anil jii'li*il,ll e■ d | i.msl .. 

provide iiifeguard* far ill* *•• '.il>li:.liiug ol n-■ xl.nl... a ay n.*t 
(Mr.nlolity of merely pnrliil truili." Crvnnrnl.l V. .'■'.tit. 

SKI Ih H , ill 12Z 423. 
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cuindanees On 'Ik facts of t’ .aw, . Culu ;.r. 
I’eliimaer here hid no r -najii • , thinl. t! t . 1 v -.uisi 
tion In- n.ij ht inuke would h .s-e.i his iii'tt " itn 
rout. *y he had si' ami a! is.cation a 1 n-» ii 

said woul I influence the p nice I- ion retail. 1.1 n. 

cu.'ndy. At. the time of his an st pe.ii. ner he * that 
the 1 use against, him >• as built >n sr>r.n <l> stiin.; -v i 
dei 1 * 1 on an id( iitilieittioii bv the ini.ipl nant h. . 'l.-eli 
at 1 lint tint *, mid In • p" session of * 1 fi In .h ir 

CIIIII tmu'i'rl lie could mil huvt- c»[ c t i the , :i(s- Id 

ri le.. . h ei iiicii ly on the t.i all. if 1-*; ;*• ... 

Hal s prior i iii t.U Is with tin-p..lire i.nd 1 h -m fion 

111 1. iiai-ii.lieM relihb Illation | r rram f;. . icr •! 1 t 

I he likcbl.ood of Ins 1 eli n.v irn j eclive ■ what h. n.«’it 

i.uv In light ol tin- Many a't native plant > i 1. m 

In a pr 'tiird ilenne, >. do not tl .nk it am :• ivi-ily 1 , na¬ 

tive i.f :.n inoonsistini y with Ih in-ei * t. -1 ir- 
wnri.iiit admission. 

IV 

Not only is evidence of .ilei.ee at the time of am’. > 
gen.tally not very probative of i\ defend .ill's I'.lblhtv 
but 11 a bo has a significant pot. -itial fm prejieks IH 
daiit,i r is that the jury 1 -. liki ly to a. ign i.-.ch moo 
vveii' .t to tfie dcfciid.-int's prev ms il e th-m a w n 
rsni.-d. And pr-rnutting th< deffiidim to >■ 1 .min ■' 
masons for ins silence h iiiiblu y to on 1 -oin< 1 . ■ stern 
n. pativr inference tint the j it y is bk.! to du w iroi 
the lint that the d. f. tidr.nt reinuitu.,1 hint a tie I in 
nf his arrest.’ 

A we have stated before: ‘Where .he risk of con 
fii'ion is mi gir-nt a lo upict 1 hr- bahim d of ad.i-.ti(../,■ 
fin ■ villi nix' goi n cmt." FJupIcrd v. I 'ritril >.f h«, ” 

1 . is. fni. 103 (l'.CtO). We now cm i-lud*: ’hut tl> 
I *-:.|.1 indent's silenei during police int. cogali* . In I; < 
Mgniiieant jirohative value and that any rcfoicice to In . 
sil. uci; under such eircunu;tnni''s ciirried with u 1*11 1 
tnl rably prejudicial impact. 

V.-cordingly, we hold that under the circumstances n. 

» lx- iT> ignite th»t rt.c quc'irn whether cvi.lencr is enlfirirn'l 
inci.ii lotcni 10 be wot lo tli jin> on the i ir of crslibJity 1 
(infill Ilily 'II the dwell linn of tl i- 'ml emnl “Bui when m-h 
1 >i l 11li.HA limit, re hx.c grive cmclilulii.n .1 ivert.inir; \> 

f. I pi nfic l in i-xrrciMi'K tin. hynrt’ U|x-rvi -irv cent. ' " hV«- 
ui ’iv. ffH.fi.f Stain, aVl tl B.»t t.’i I'M. 
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this ca«* it wu prejudicial error for the trial court to 
permit crow-examination of respondent concerning hia 
silence during police interrogation, and we conclude, in 
the exercise of our supervisory authority over the lower 
federal courts, that Hale is entitled to a new trial. 

The judgment below is 

Affirmed. 

Mr Ji stick Blackmcn concurs in the result. 


1 also believe, as does my Brother htt«, that gjv*o 
the existence of Miranda due process is violated when the 
prosecution calls attention to the silence of the accused 
at the time of arn-st. 


Mr Chiet Justice Burger, concurring in the 
judgment. 

I cannot escape the conclusion that this case is some¬ 
thing of a tempest-in-a-sauccr and the Court rightly 
avoids placing the result on constitutional grounds A 
dubious asjject of the Court’s opinion is to renew the 
dictum of the Grunewald opinion, see ante, at 7 and n. 6. 
There the Court casually elevated a fallacy into a gen¬ 
eral proposition in terms that the innocent “are more 
likely to [remain silent] in secret proceedings . . . than 
in open court proceedings ..." To begin with, there is 
not a scintilla of empirical data to support the first 
generalization nor is it something generally accepted as 
validated by ordinary human experience. It is no more 
accurate than to say, for example, that the innocent are 
the first to protest their innocence than that the guilty 
do so. There is simply no basis for declaring a general¬ 
ized probability one way or the other. Second, the 
Grunewald suggestion that people are more likely to 
speak out “in open court proceedings . . .' ha* no basis 
in human experience. A confident, assured person will 
likely speak out in either place; a timid, insecure person 
may be more overwhelmed by the formality of ‘open 
court proceedings" than by a police station. Moreover, 
in “open court” if one is an accused, there is a constitu¬ 
tional option to remain totally silent but if an accused 
takes the stand he must answer all admissible questions. 
A nonparty witness has less option than the accused since 
a nonparty witness must take the stand if called. We 
ought to be wary of casual generalizations that read wull 
but "do not wash." 


Mr. Justice White, concurring in the judgment. 

1 am no more enthuisastic about Miranda v Am mo, 
3^4 U. S. 43ft (1906), now than 1 was when that decision 
was announced. But when a person under arrest is in¬ 
formed. as Miranda requires, that he may remain silent, 
that anything he says may be used against him and that 
he may have an attorney if he wishes, it seems to me that 
it does not comport with due process to permit the 
prosecution during the trial to call attention to his 
silence at the time of arrest and to insist that because 
he did not speak about the facts of the case at that tnnf, 
as he was told he need not do, an unfavorable inference 
might be drawn as to the truth of his trial testimony. Cf. 
Johnson v. United States, 318 U. S 189, 196-199 (1943). 
Surely Hale was not informed here that his silence, as 
well as his words, could be used against him at trial. 
Indeed anyone would reasonably conclude from Miranda 
warnings that this would not be the case. I would 
affirm on this ground. 

ANDREW L FREY. Deputy Solicitor General (ROBERT H. 
BOR k. Solicitor General. JOHN C. KEENEY. Acting AuiWanl A(- 
tornev General. ROBERT B REICH, Assistant to the Solicitor 
General JEROME M EEIT and IVAN MICHAEL 
Justice Dept altorneys, with him on the brief) for petitioner. LARRY J. 
RITCHIE. Washington, DC lor respondent 
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Mr. Justice Douolas, concurring in the judgment. 

I agree with the Court that the judgment below should 
be affirmed, but “I do not, like the Court, rest my con¬ 
clusion on the special circumstances of this case 1 can 
think of no special circumstances that would justify u*; 
of a constitutional privilege to discredit or convict a per¬ 
son who asserts it.” Grunevald v. United States, 353 
U. S. 391, 425 (1957) (concurring opinion). My view 
of this case is therefore controlled by Miranda v. Arizona, 
384 U. S. 436 (1966). I do not accept the idea that 
Miranda loses its force in the impeachment context. 
See Harris v. Kew York, 401 U. S. 222 (1971). In my 
opinion Miranda should be given full effect. 


City of Jacksonville. 

[June 23, I975J 
Syllabus 

A Jacksonville, Fla., ordinance nuking it a public nuisance and a 
punishable offense for a dnve-in movie theater to exhibit Elms 
(outaining nudity, when the screen is visible from s public street 
or place, * facially invalid as an infringement of First Anvndment 

ngbts. .... „ 

(a) The ordinance by dis^rimuating among movie* sold) oo 
the basis of content has the effect of deterring dnvr-rn theaters 
from showing movies containing any nudity, however umocent or 
even educational and such censorship of the content of otherwise 
protected speech cannot be justified on the basis of ** 
privacy interest of persons on the pubU- streets, who tf offended 
by viewing the movies can readily avert their eyes 

(b) Nor can the ordinance be juatified as an exercise of the 
city’s police power for the protection of children against viewing 
the films. Even assuming that such is its purpose, the restriction 
is broader than permissible since it is not directed against sex¬ 
ually explicit nudity or otherwise limited. 

(c) Nor esn the ordinance be justified as a traffic regulation. 
If this -ere its purpose, ,, would Iw invalid aa a atrikmglv under- 




